
 
 

Agenda 
Town of Duck Board of Adjustment 

Keller Meeting Hall 

Monday, January 12, 2026 – 10:00 AM 

 

1. Call to Order 

 

2. Overview of Appeal Process 

 

3. Public Hearings 
 

a. BOA-2025-001 An application submitted by Casey C. Varnell, attorney for 

appellants, Kevin R. Knotts and Diane G. Knotts owners of 115 Ocean Bay Blvd, Duck, 

NC 27949 appealing the zoning administrator’s determination that the recent 

installation of pavers within the rear yard setback are in violation of code provisions 

found in Section 156.012 Yard Requirements and 156.051 Building Features Exempt 

from Setbacks or Minimum Yard Requirements.  

 

 

4. Approval of Minutes  

a. April 12, 2023 Minutes 

 

5.  Staff Comments  

 

6.       Board Comments 

 

7.  Adjournment 
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TO: Chairman Finch and Members of the Duck Board of Adjustment 

FROM: Sandy Cross, Planning and Permits Manager, Dept. of Community Development 

DATE: November 12, 2025 

RE: Staff Report for BOA 2025-001, 115 Ocean Bay Blvd 

Application Information 

Application #:  BOA 2025-001 

Project Location: 115 Ocean Bay Blvd 

Dare County PIN: 995006487667 

Zoning: Single Family Residential Conventional District (RS-1) 

Property Owners: Kevin R. and Diane G. Knotts 

Appellant/Contact: Casey C. Varnell, Attorney for Appellants 

Decision Rendered:   July 30, 2025  

Appeal Application Submitted: August 29, 2025 

Public Hearing Advertised: October 26, 2025  

November 2 & 9, 2025 (Coastland Times) 

Public Hearing Notices Sent:  October 24, 2025 

Public Hearing Sign Posted:  October 24, 2025 

Public Hearing Town Website: October 24, 2025 

Public Hearing Town Hall Posted: October 24, 2025 

Requested Action 

This appeal application was submitted by Casey C. Varnell, Attorney for Appellants, Kevin R. 

Knotts and Diane G. Knotts (the “Appellants”), owners of real property located at 115 Ocean Bay 

Blvd, Duck, NC 27949 (the “Property”).  This is an appeal of the Zoning Administrator’s 

determination that the recent installation of pavers within the rear yard setback of the Appellants’ 

Property constitutes a violation of Town Code Section 156.012 (Yard Requirements) and Section 

156.051 (Building Features Exempt from Setbacks or Minimum Yard Requirements).  These Code 

sections, along with all other relevant Code Sections, are attached hereto and incorporated herein 

by reference as Staff Exhibits B through G.   

The Appellants contend that the Town erroneously issued the Notice of Violation (Staff Exhibit 

I) based upon the Appellants’ position that pervious pavers are not “structures” under the Town
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Code and are therefore permitted in the rear setback.  The Appellants are requesting that the Board 

of Adjustment overturn the Staff’s decision and allow Appellants to submit a permit for approval 

of the pervious pavers which were installed without the issuance of a Town permit.  The Appellants 

are NOT appealing the fact that “a land disturbance permit was required to be issued prior to 

commencement of the site improvements.”  

 

Background Information 

Staff notified Appellants via email correspondence on March 19, 2025 that we had reason to be in 

Sound Sea Village and discovered that a new paver patio/deck had been installed adjacent to their 

permitted pool deck at their Property.  We included photographic evidence of the paver patio/deck 

as noted in the Notice of Violation, which is attached hereto attached as Staff Exhibit I.  

 

Staff researched the new construction permit B21-000361 for 115 Ocean Bay Blvd.  The permit 

was issued on 1/24/2022. That site plan approval specifically stated that the pool deck may not 

encroach the rear setback.  All inspections associated with this construction were completed, a 

final as-built survey was received, and a Certificate of Completion was issued on 5/30/2023. The 

issued permit and associated site plans, final as-built survey and Certificate of Occupancy were 

attached to the Notice of Violation. These documents make clear that the paver/patio deck was not 

present at the conclusion of the project under permit B21-000361. 

 

Following the March 19, 2025 correspondence, staff communicated via email to arrange a meeting 

with the Appellants at the Property to discuss this matter. We met on site on April 16, 2025. At 

that time, Staff informed the Appellants that a permit was required for the installation of a paver 

patio/deck; that no permit was obtained by their contractor who they identified to be Jason 

Emminizer; and that the paver patio/deck was not permissible in the rear setback.  Staff explained 

during that meeting that paver patio/decks are not permitted in the setback.   The paver/patio deck 

could be located in the side yard.   

 

Following our meeting, the Appellants indicated that they had “much to consider, based on the 

coverage, the synthetic turf, pavers, and the need for a survey and permits” and that they would be 

back in touch with the Town once they sorted things out.  

 

On May 13, 2025, the Appellants advised that they had hired David Neff, Kwasny Engineering, 

PLLC, to sort out their setback issue.  They further indicated that they would personally ensure 

they have a permit in place and comply with the entirety of Town Code.    

 

On June 10, 2025, Appellants submitted a preliminary “proposed” site plan prepared by David 

Neff, Kwasny Engineering, PLLC, dated 4/25/25. This site plan included the removal of the 

paver/patio deck from the rear setback.  Staff reviewed this site plan and noted several items that 

needed correcting.  Specifically, Mr. Neff noted several areas of “approved permeable deck”; 

however, Town Staff has not issued approval for any permeable patio, deck, or other structure, 

since the approval of the original construction of this home on this Property on January 24, 2022.   
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The proposed site plan prepared by Mr. Neff also reflected a gravel parking area.  However, 

unbeknownst to the Town, the Appellants’ parking area was subsequently converted to permeable 

pavement at some point following the issuance of the Certificate of Occupancy.   Town Staff 

discovered the conversion of the parking area from gravel to permeable pavement during its site 

visit on March 19, 2025.    Lastly, the site plan indicated a maximum lot coverage of 30%, where 

40% is permissible consistent with Town Code Section 156.071 (B)(2)(d).  Mr. Neff’s proposed 

site plan, with corrections reflecting “proposed permeable deck”, “existing permeable parking” 

and “maximum lot coverage of 40%”, would be approvable if submitted with a permit application 

and Dare County Environmental Health Department approval.  

 

On July 22, 2025, Staff received notice from attorney Casey Varnell indicating that he would be 

representing the Appellants in this matter.  Mr. Varnell requested a formal zoning interpretation in 

this matter.  Mr. Varnell first suggested that Staff requested removal of the “paver deck” due to 

the appearance of the pavers being raised off the ground.  This is incorrect.   

 

Staff requested that Appellants remove the paver patio/deck because it is a “structure”, which is 

not permitted in front, side or rear setback areas under Section 156.012 of the Town Code or unless 

specifically exempted.  Furthermore, Town Code section 156.051(F) specifically exempts certain 

walkway features from setbacks or minimum yard requirements. HOWEVER, walkway structures 

are not exempt from minimum yard requirements if the walkway abuts a swimming pool deck or 

is located within 3 feet of a swimming pool, which is the case in this matter.   

 

It should also be further noted that Mr. Varnell’s appeal states, “[i]t is our understanding that the 

classification of ‘paver deck’ has been issued by the Town due to the appearance of the pavers 

being raised off the ground after being installed in accordance with the pervious paver factory 

installation requirements which included support by slatted boards.”   This description of “slatted 

boards” may better be described as a low retaining wall based on Staff observation and the attached 

photograph identified as Staff Exhibit H.   

 

A review of Staff Exhibit H indicates that the paver patio/deck does appear to be raised with a 

low retaining wall within 5’ of the property line.  Retaining walls may be utilized to retain fill but 

may not be located any closer than 5’ to the property line, pursuant to Section 156.128 of the Town 

Code.  It would appear, based on “parole information” from Appellants’ Engineer’s report that the 

fill used to elevate the paver patio/deck was a stone base combination similar to something along 

these lines. 
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Mr. Varnell further contends that “the report of the engineer acts to prove that our clients' pavers 

do not qualify as a ‘deck’ but were merely installed in such a manner as to ensure the pervious 

nature of the pavers. The pavers were raised as part of the design requirements associated with the 

installation of the pavers, and this technique guarantees the lack of impact stormwater will have 

on properties adjacent to our clients' Property which is embedded in the intent of the Town 

ordinance(s) applicable to entirely pervious materials utilized in the construction of residential site 

improvements.” 

 

To be clear, lot coverage is not the issue at hand with regard to the Appellants’ paver patio/deck.  

The Town encourages the use of permeable materials to help with stormwater issues and has 

ordinances that provide lot coverage credit for the use of permeable materials.  In this case, 

however, the Appellants’ paver patio/deck is an extension of the concrete pool deck and 

encroaches upon the rear setback.  Therefore, it must be removed. If Appellants were to relocate 

the paver patio/deck as designed by Mr. Neff, Appellant would need to submit a permit application, 

including an updated site plan reflecting the proposed new location of the same and Dare County 

Environmental Health Department approval 

 

Analysis of Staff’s Decision 

Permits for development within the Town are not new.  Staff issues new development permits for 

single family dwellings, pools, permeable pavement driveways, and permeable pavement 

patios/decks on a regular basis.  Town Staff reviews applications and either issues a permit or 

requests revisions if a submitted permit does not comply with the Town Code.  
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As previously noted, the Town has ordinances that clarify how lot coverage is managed when it 

comes to permeable products including both permeable pavers and artificial turf. The Town also 

has ordinance language that details setback requirements and the types of things which may 

permissibly be located within a setback.   

 

The use of the term “Structure” when taken from the definition of “Yard” under Section 156.002 

and “Yard Requirements” under Section 156.012, expressly includes pools, sheds, decks, patios, 

gazebos and similar features, principal structure or principal use, structure intended for outdoor 

recreational use, such as pools and tennis courts, or other accessory buildings or structures.  While 

this paver patio/deck “structure” was not crafted with piling, joists and girders, it is no different 

than a traditional patio or deck.  The fact that the paver patio/deck is pervious or impervious surface 

has no bearing as to whether or not it is a “structure”. While the patio/paver deck can be used as a 

means to improve stormwater infiltration, there are still certain setback requirements as defined in 

Town Code Section 156.030 (RS-1 SINGLE-FAMILY RESIDENTIAL CONVENTIONAL 

DISTRICT), which clearly show the Town’s intention to provide for the low-density development 

of single-family detached dwellings in an environment that promotes orderly neighborhoods, 

characterized by low vehicular traffic flows, abundant open space and limited impact of 

development on the natural environment and adjacent land uses.   

 

Over the last 23 years since the Town’s incorporation, the Town has consistently treated decks and 

patios as “structures”. Even if the appellants contend that their paver patio/deck is not a “deck” or 

“patio”, which Staff expressly denies, the paver patio/deck, as constructed, is certainly a “similar 

feature” of a deck or patio.  As such, Staff cannot support an interpretation that considers a paver 

patio/deck installed within the setback of the Property to be anything other than a “structure”.  

 

In addition to contradicting the intent of the RS-1 zoning district, overturning Staff’s determination 

would be inconsistent with the Town’s Comprehensive and Land Use Plan as follows: 

 

3: Preserve and protect terrestrial ecosystems. 

•3.2: Continue tree preservation and landscaping site development standards.  

Discussion: Vegetation helps reduce stormwater flooding and helps treat stormwater. It 

also improves air quality by trapping dust, sand, and other airborne particles. 

 

4: Guide the character, location, and type of development and activity in town to reinforce 

the “Duck Experience”.  

•4.2: Ensure that development of land minimizes negative direct and secondary environmental 

impacts, avoids risks to public health, safety, and welfare and is consistent with the carrying 

capacity of the land.  

 

5: Protect and preserve Duck’s coastal residential character.  

•5.1: Closely protect the character of existing single family neighborhoods as well as multi-family 

enclaves through the adoption and enforcement of appropriate development standards.  
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•5.4: Support legislation providing local governments with tools to protect and enhance the scale

and character of development in Duck.

The Town of Duck’s 2020 Comprehensive and Land Use Plan document was developed through 

extensive public participation and guided by community input.  It is the blueprint for growth in 

Duck, driving the development of our Town Code and the enforcement of the Code.  Its 

fundamental focus is to protect the health, safety, and welfare of the community. The plan 

communicates a cohesive community direction, providing a framework for making land use 

decisions, and serves as a policy tool and guideline for community decision making, especially by 

Town staff and elected and appointed leadership.   Overturning staff’s determination would prove 

to be inconsistent with Town’s community sentiment and collective vision.   

Staff Exhibits 

A. Location Map

B. Subsection 156.002 of the Town Code, Definitions

a. DEVELOPMENT APPROVAL.

b. DEVELOPMENT REGULATION.

c. STRUCTURE.

d. YARD.

C. Subsection 156.012 Yard Requirements.

D. Subsection 156.030 RS-1 Single-Family Residential Conventional District.

E. Subsection 156.051 Building Features Exempt from Setbacks or Minimum Yard

Requirements.

F. Subsection 156.071 Nonconforming Lots of Record

G. Subsection 156.128 Land Disturbing Activities.

H. Photos taken 10/21/2025

I. Notice of Violation and associated attachments dated July 30, 2025

J. Appellant Appeal Application

Directions to the Subject Property 

(from Duck Town Hall, 1200 Duck Road) 

Drive approximately 2.8 miles north to Ocean Bay Blvd. 

Turn right on Ocean Bay Blvd. 

Destination will be on the right at the corner with Clay Street. 



This map is prepared
from data used for the
inventory of the real
property for tax
purposes. Primary
information sources such
as recorded deeds, plats,
wills, and other primary
public records should be
consulted for verification
of the information
contained in this map.

115 Ocean Bay BLVD
Duck NC, 27949

Parcel: 009329000
Pin: 995006487667

Tax District: Duck
Subdivision: Sound-sea Village Second

Plat
Lot BLK-Sec: Lot: 31 & 25 Ft Of 32 Blk:

Sec:
Property Use: Residential

Building Type: Beach Contemporary
Year Built: 2022

Owners: Knotts, Kevin R -Primary
Owner

Knotts, Diane G -Primary Owner
Building Value: $1,143,000

Land Value: $309,800
Misc Value: $0

Total Value: $1,452,800

Exhibit A

https://publicfiles.darecountync.gov/gispics/20240505/009329-000AA.JPG
https://publicfiles.darecountync.gov/gispics/20240505/009329-000AA.JPG


STAFF EXHIBIT B 

§ 156.002 DEFINITIONS.

For the purpose of this chapter, the following definitions shall apply unless the context
clearly indicates or requires a different meaning. 

… 

   DEVELOPMENT APPROVAL. An administrative or quasi-judicial approval made pursuant 
to this chapter that is written and that is required prior to commencing development or 
undertaking a specific activity, project or development proposal. DEVELOPMENT 
APPROVALS include, but are not limited to, zoning permits, site plan approvals, special use 
permits (formerly conditional use permits), variances, and certificates of appropriateness. 
The term also includes all other regulatory approvals required by regulations adopted 
pursuant to this chapter, including plat approvals, permits issued, development 
agreements entered into, and building permits issued. 

   DEVELOPMENT REGULATION. A unified development ordinance, zoning regulation, 
subdivision regulation, erosion and sedimentation control regulation, flood plain or flood 
damage prevention regulation, mountain ridge protection regulation, stormwater control 
regulation, wireless telecommunication facility regulation, historic preservation or 
landmark regulation, housing code, State Building Code enforcement or any other 
regulation adopted pursuant to this chapter. 

  … 

   STRUCTURE. Anything constructed or erected, the use of which requires location on the 
ground or attachment to something having location on the ground. 

… 

   YARD. A required open space other than a court, unoccupied and unobstructed by an 
improvement or a structure or portion of a structure (including pools, sheds, decks, patios, 
gazebos and similar features); provided, that fences, walls, poles, posts and other 
customary yard accessories, ornaments and furniture may be permitted in any yard, 
subject to height limitations and requirements limiting obstruction of visibility or any other 
requirement of this chapter and further provided that driveways and parking spaces may 
be located within the required front and side yards but no closer than 5 feet to the side 
property line and further provided that building mechanicals such as heating and air 
conditioning units may be located in the side or rear yard but no closer than 5 feet from any 
property line. 



§ 156.012 YARD REQUIREMENTS.

Unless otherwise provided in this chapter, no principal structure or principal use, structure intended for outdoor
recreational use, such as pools and tennis courts, or other accessory buildings or structures shall be located within the front,
side or rear yards (setback areas).

(Ord. 04-21, passed 10-6-2004, § 12)

Staff Exhibit C



STAFF EXHIBIT D 

§ 156.030 RS-1 SINGLE-FAMILY RESIDENTIAL CONVENTIONAL DISTRICT.

The following regulations shall apply to the RS-1 Single-Family Residential District:

(A) Intent. The RS-1 District is established to provide for the low-density development of
single-family detached dwellings in an environment that promotes orderly neighborhoods, 
characterized by low vehicular traffic flows, abundant open space and limited impact of 
development on the natural environment and adjacent land uses. 

… 

(D) Dimensional requirements.

(1) Minimum lot size:

(a) Single-family lots served by a private well and an on-site septic tank/drain field
system: 20,000 square feet of area; 

(b) Single-family lots served by a central water supply and an on-site septic
tank/drain field system: 15,000 square feet of area; and 

(c) Single-family lots served by a central water supply and a central wastewater
disposal system: 15,000 square feet of area. 

(2) Minimum lot width: 75 feet, measured at the building setback line.

(3) Minimum front yard: 25 feet.

(4) Minimum side yard: 10 feet. An additional 10-foot side yard adjacent to the street is
required for a corner lot. 

(5) Minimum rear yard: 25 feet.

(6) Maximum allowable lot coverage by principal use and all accessory structures:
30%. Lot coverage may be increased to 35% provided that stormwater management 
improvements meeting the following criteria are provided on the development site: 

(a) Stormwater runoff from the built-upon area of the site must be directed into an
approved stormwater management system designed to accommodate the volume of runoff 
generated by 1.5 inches of rainfall over a 2 hour period (1.5 inch design storm). 

(b) The stormwater management system shall be designed in accordance with the
standards, methodology, and procedures prescribed in the state Stormwater Best 
Management Practices Manual (NCDENR BMP Manual). 



(c) Storage capacity (interstitial storage) within existing soils and/or fill material
shall not be counted towards the volume requirement for the stormwater management 
design. 

(d) The designed stormwater management system may include any of the following
low-impact development principles and best management practices as the primary method 
for the treatment of stormwater: 

1. Landscaped swales;

2. Infiltration basins;

3. Bioretention or rain gardens;

4. Rainwater harvesting to include cisterns and/or rain barrels;

5. Subsurface drainage systems;

6. Other methods approved by the Zoning Administrator.

(e) The bottoms of stormwater swales and basins should maintain 12 inches above
the seasonal high-water table to avoid long periods of standing water due to elevated water 
tables. The seasonal high water table elevation must be verified by a soil inspection by a 
licensed soil scientist or may be verified by a County Health Department wastewater site 
evaluation. 

(f) The stormwater management systems shall adhere to all setbacks, separations,
and standards required by the state on-site wastewater regulations and building code. In 
no instance shall open drainage systems be located beneath a building. 

(g) Rainwater harvesting, rain barrels or cisterns must include plans for the ultimate
disposal of the collected rainwater (pump to irrigation, slow release through drip tubing 
etc.). Open systems must include plans to prevent mosquito breeding. 

(h) The stormwater management plan must clearly delineate water sheds or drainage
areas within the subject property. This should include a roof plan depicting roof runoff and 
the method to collect or direct the volume from each portion of the roof area towards the 
stormwater management system. In some situations, the plan may require a detailed 
topographic survey and a detailed grading plan. 

(i) Stormwater plans must be prepared by a state licensed professional engineer or
surveyor and shall include volumetric calculations. Prior to the issuance of a certificate of 
completion for the project, a state licensed professional engineer or surveyor shall certify 
that the proposed improvements have been constructed in accordance with the project 
design. 

(j) If permeable surfaces, such as pervious pavement or artificial turf, are used as part
of the lot coverage calculation, then the property owner must provide written certification 
that the surface material was installed and will be maintained according to the 
manufacturer’s specifications. 



(7) Height limitation: 35 feet.

(Ord. 04-22, passed 11-3-2004, § 17; Am. Ord. 14-02, passed 6-4-2014; Am. Ord. 16-04, 
passed 7-6-2016; Am. Ord. 16-07, passed 11-2-2016; Am. Ord. 16-08, passed 2-1-2017; Am. 
Ord. 17-04, passed 6-7-2017; Am. Ord. 21-01, passed 6-2-2021; Am. Ord. 22-07, passed 9-
7-2022; Am. Ord. 23-02, passed 5-3-2023)



STAFF EXHIBIT E 

§ 156.051 BUILDING FEATURES EXEMPT FROM SETBACKS OR MINIMUM YARD
REQUIREMENTS.

    Building features that may be exempt from minimum yard requirements, setbacks or 
building restriction lines are described as follows: 

(A) Sills, cornices and similar ornamental features as well as roof eaves and overhangs
may project not exceeding 12 inches into any required front, side or rear yard or beyond 
any required front, side or rear setback or building restriction line; 

(B) Bay windows, stoops, covered entryways, stairs and similar features of a principal
structure may project not exceeding 3 feet into any required front yard or beyond any 
required front setback or building restriction line (plus an additional 12 inches for features 
as noted in this section); and 

(C) No ornamental feature, bay window, stoop, stairs, eave, overhang or similar feature
of an accessory structure shall project into any required front, rear or side setback or 
building restriction lines applicable to accessory structures; 

(D) Community ocean and sound access walkway structures located within common
property designated as such at the time of subdivision plat recordation, within an easement 
granted to a subdivision or community association for the purposes of providing 
community access to the ocean or sound, or within the right-of-way of a private street, are 
exempt from the minimum yard requirements of this chapter as well as the applicable 
provisions of § 156.128(A)(2). Dune walkover structures subject to this exemption must 
still comply with all applicable standards found in § 156.124(C)(1); 

(E) Private walkway structures less than 4 feet in width that directly connect to walkway
structures listed in division (D) above are exempt from the minimum yard requirements of 
this chapter as well as the applicable provisions of § 156.128(A)(2). This exemption shall 
also apply to private walkway structures constructed for the purpose of providing ocean or 
sound access that are shared between 2 adjoining property owners. Dune walkover 
structures subject to this exemption must still comply with all applicable standards found 
in § 156.124(C)(1); 

(F) Private walkway structures less than 4 feet in width constructed less than 12 inches
above grade are exempt from the minimum yard requirements of this chapter as well as 
the applicable provisions of § 156.128(A)(2). Dune walkover structures and sound access 
walkways are not exempt from minimum yard requirements unless in compliance with the 
standards of § 156.051(E). Walkway structures are not exempt from minimum yard 
requirements if the walkway abuts a swimming pool deck or is located within 3 feet of a 
swimming pool; and 



(G) Municipally owned walkways, boardwalks, multi-use paths and sidewalks are
exempt from the minimum yard requirements of this chapter as well as the applicable 
provisions of § 156.128(A)(2). 

(Ord. 04-23, passed 10-6-2004, § 24; Am. Ord. 05-04, passed 4-6-2005; Am. Ord. 06-01, 
passed 4-5-2006; Am. Ord. 08-05, passed 11-5-2008; Am. Ord. 17-07, passed 8-2-2017; Am. 
Ord. 21-01, passed 6-2-2021; Am. Ord. 22-08, passed 9-7-2022) 



STAFF EXHIBIT F 

§ 156.071 NON-CONFORMING LOTS OF RECORD.

(A) Any district in which single-family dwellings are permitted, a single-family dwelling
and customary accessory buildings may be erected on any single lot of record on July 3, 
2002, subject to the following provisions: 

(1) Permits for the erection of a single-family dwelling on lots less than 7,500 square
feet in area shall be reviewed by the Town Council in accordance with the requirements of 
town code § 156.155 – Special Use Permits. 

(2) Special use permits for the erection of a single-family dwelling on lots 7,500 square
feet in area or greater shall be reviewed administratively in accordance with the 
requirements of this chapter. 

(B) For lots of record as of November 20, 1975, the following dimensional requirements
shall apply: 

(1) Lots with 10,000 square feet or less:

(a) Front yard setback: 25 feet;

(b) Side yard setback: 8 feet. For corner lots, the side yard setback is 10 feet on the
side of the lot that abuts the street; 

(c) Rear yard setback: 20 feet; and

(d) Lot coverage: 50%.

(2) Lots with 10,001 to 14,999 square feet:

(a) Front yard setback: 25 feet;

(b) Side yard setback: 8 feet. For corner lots, the side yard setback is 10 feet on the
side of the lot that abuts the street; 

(c) Rear yard setback: 20 feet; and

(d) Lot coverage: 40%.

(C) If two or more lots of record or portions of lots with continuous frontage have been
physically combined for the purpose of development, and if one or more of the lots 
involved is less than 7,500 square feet, the lots shall be considered recombined for the 
purposes of future development. 

(Ord. 04-21, passed 10-6-2004, § 31; Am. Ord. 13-06, passed 11-6-2013; Am. Ord. 21-01, 
passed 6-2-2021) 



§ 156.128 LAND DISTURBING ACTIVITIES.

(A) Mandatory standards for land disturbance activities.

(1) The provisions of this section shall apply to any land disturbance activity regardless
of the size of the disturbed area. A land disturbance permit is required as provided in 
division (B)(1) below. 

… 

(B) Land disturbance permit required.

(1) A land disturbance permit shall be required for filling and/or grading a lot; any lot
clearance, filling or grading activity prior to issuance of a building permit; any
installation of gravel or pavers or accessory structures and similar site features
whether or not subject to building permit requirements; and any removal or
installation of site features such as septic systems, wells and drainage systems that
disturb the land.

… 

Staff Exhibit G



Staff Exhibit H - Photos taken 10/21/2025





P. O. Box 8369 ● Duck, North Carolina 27949 
252-255-1234  ● 252-255-1236 (fax)  ● www.ducknc.gov

July 30, 2025 

VIA CERTIFIED MAIL, U.S. MAIL AND ELECTRONIC MAIL: 

Kevin R. & Diane G. Knotts 

4807 Prestwick Drive 

Fairfax, VA 22030 

(571) 212-7014

knotts@zumuthihg.com 

RE: NOTICE OF VIOLATION – 115 Ocean Bay Blvd 

Chapter 156 - Zoning 

Dear Mr. and Mrs. Knotts, 

I notified you via email correspondence on March 19, 2025 that I had reason to be in Sound Sea 

Village and discovered that a new paver patio/deck had been installed east of your permitted pool 

deck at your property located at 115 Ocean Bay Blvd, Duck, NC 27949 (the “Property”). I have 

attached evidence of your paver patio/deck as Exhibit 1. I researched your new construction permit 

B21-000361 issued on 1/24/2022. That site plan approval specifically stated that the pool deck may 

not encroach the rear setback.  All inspections associated with this construction were completed, a 

final as-built survey was received, and a Certificate of Completion was issued on 5/30/2023. The 

issued permit and associated site plans, final as-built survey and Certificate of Occupancy are attached 

hereto as Exhibit 2, 3 and 4, respectively.  

Following the March 19, 2025 correspondence, we communicated via email to arrange a meeting at 

your Property to discuss this matter. We met on site on April 16, 2025. At that time, I informed you 

that a permit was required for the installation of a paver patio/deck; that no permit was obtained by 

your contractor (Jason Emminizer); and that the paver patio/deck was not permissible in the rear 

setback.  Following our meeting, you indicated that “we have much to consider, based on the 

coverage, the synthetic turf, pavers, and the need for a survey and permits. We will get back – in order 

of PERMITS first – once we sort out things” (See Exhibit 5).  

On May 13, 2025, you advised that you hired David Neff, Kwasny Engineering, PLLC, to sort out 

your setback issue. You indicated that you would personally ensure you have a permit in place and 

comply with all of the DUCK ordinances (See Exhibit 6).  

Staff Exhibit I
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On June 10, 2025, you provided a preliminary site plan prepared by David Neff, Kwasny Engineering, 

PLLC dated 4/25/25 (See Exhibit 7). I have reviewed this site plan and there are several items that 

are incorrect.  Specifically, Mr. Neff has noted several areas of “approved permeable deck”.  We have 

not issued approval for any permeable patio, deck, or other structure at this point. The site plan also 

reflects a gravel parking area. This has been converted to permeable pavement, based on my site visit 

of March 19, 2025, and as evidenced by a photo taken on 7/29/2025 (See Exhibit 8). Lastly, the site 

plan indicates a maximum lot coverage of 30%, where 40% is permissible consistent with Town Code 

Section 156.071 (B)(2)(d) (See Exhibit 9).  

As you know, from my email dated July 9, 2025 and attached as Exhibit 10, we do not count artificial 

turf as coverage provided the turf is installed per manufacturer’s specifications and that you record a 

document confirming same and acknowledging that you will maintain the product according to those 

specifications.   

On July 22, 2025, we received notice from attorney Casey Varnell indicating that he would be 

assisting you in this matter and requesting a formal request for zoning interpretation in this matter 

(See Exhibit 11). Mr. Varnell indicates that we have requested removal of the “paver deck” due to the 

appearance of the pavers being raised off the ground. This is incorrect. The paver patio/deck must be 

removed because “structures”, principal or accessory, are not permitted in the front, side, or rear yard 

setback areas under Section 156.012 of the Town Code, or unless specifically permitted. (See Exhibit 

12). Furthermore, Town Code section 156.051(F) specifically exempts certain walkway features from 

setbacks or minimum yard requirements. However, walkway structures are not exempt from 

minimum yard requirements if the walkway abuts a swimming pool deck or is located within 3 feet 

of a swimming pool, which is the case with your paver patio/deck (See Exhibit 13). 

To be clear, lot coverage is not the issue at hand with regard to the paver patio/deck.  The paver 

patio/deck encroaches upon the rear setback and therefore must be removed. If it is to be relocated, 

you must submit a permit with a site plan reflecting the proposed new location of the paver patio/deck 

and obtain approval from Dare County Environmental Health Department.  

As of today, five (5) months after you have been on notice of this issue, we have not received any 

permit request to remove the paver patio/deck encroachment from the rear setback or relocate same 

to an approvable location consistent with the Town Code.  

As such, please accept this correspondence as the Town’s official Notice of Violation based on your 

violations of multiple provisions of Chapter 156 of the Town Code, including but not limited to: 

o Section 156.012: Yard Requirements (See Exhibit 12)

o Section 156.051: Building Features Exempt From Setbacks of Minimum Yard

Requirements (See Exhibit 13)

o Section 156.128 (B)(1): Land disturbance permit required (See Exhibit 14)

We ask that you remove your paver patio/deck encroachment from the rear setback or submit a 

development application consistent with Section 156.128(B)(1) to relocate the paver patio/deck to an 
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approvable location within 15 days of the date of this letter.  A permit application is enclosed for your 

reference (See Exhibit 15).  

Should you fail to initiate removal or submit a permit working towards with compliance by the stated 

deadline, the Town will impose Civil Citations in accordance with Section 10.99 of the Code (See 

Exhibit 16) in an amount ranging from $50.00 to $1,000.00 per day for each day the violations remain 

uncorrected. 

This notice may be construed as a zoning interpretation in response to Mr. Varnell’s July 9, 2025 letter 

attached as Exhibit 11.  

If you have any questions or would like to schedule a meeting to discuss compliance options, please 

do not hesitate to contact our office. 

 

Sincerely,  

 

 

Sandy Cross  

Planning and Permits Manager  

Certified Floodplain Manager/Floodplain Administrator/CZO 

 

Enclosures 

 

 

cc: Town Manager, Drew Havens 

 Town Attorney, Robert Hobbs 

 Town Attorney, Johny Hallow   

 Attorney Representing Kevin & Diane Knotts, Casey Varnell 
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Caution: This email originated from outside the organization. Do not click links or open
attachments unless you recognize the sender.

From: Kevin Knotts
To: Sandy Cross
Cc: Diane Knotts
Subject: Thankyou for the meeting today
Date: Wednesday, April 16, 2025 12:32:45 PM
Attachments: image001.png

image002.png

Sandy
We have much to consider, based on the coverage, the synthetic turf, pavers, and the
need for a survey and permits.
We will get back – in order of PERMITS first – once we sort out things
Again Thanks
Kevin

Kevin R. Knotts
Azimuth Consulting Services, Inc. / DBOC Joint Venture
Mobile/SMS: 571-212-7017
Email: kknotts@azimuthihg.com

Contractor Support to JPEO A&A

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to
report this email as spam.
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Caution: This email originated from outside the organization. Do not click links or open
attachments unless you recognize the sender.

From: Kevin Knotts
To: Sandy Cross
Subject: 115 Ocean Bay - Set- Back
Date: Tuesday, May 13, 2025 3:16:39 PM
Attachments: image001.png

image002.png

Sandy
I hope this note finds you well and not floating away
We have had some rain today in Duck

I wanted to let you know that I have hired David Neff – Kwasny Engineering PLLC – to
fix/sort out my set-back issue

I wanted to let you know we are going to do everything by the book.  Once the engineering
is done,
I will personally ensure we have a permit in place and comply with all of the DUCK
ordinances.

Thank you for your patience
As always
Kevin

Kevin R. Knotts
Azimuth Consulting Services, Inc. / DBOC Joint Venture
Mobile/SMS: 571-212-7017
Email: kknotts@azimuthihg.com

Contractor Support to JPEO A&A

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to
report this email as spam.
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§ 156.071 NON-CONFORMING LOTS OF RECORD.

(A) Any district in which single-family dwellings are permitted, a single-family dwelling and customary accessory buildings
may be erected on any single lot of record on July 3, 2002, subject to the following provisions:

(1) Permits for the erection of a single-family dwelling on lots less than 7,500 square feet in area shall be reviewed by
the Town Council in accordance with the requirements of town code § 156.155 – Special Use Permits.

(2) Special use permits for the erection of a single-family dwelling on lots 7,500 square feet in area or greater shall be
reviewed administratively in accordance with the requirements of this chapter.

(B) For lots of record as of November 20, 1975, the following dimensional requirements shall apply:

(1) Lots with 10,000 square feet or less:

(a) Front yard setback: 25 feet;

(b) Side yard setback: 8 feet. For corner lots, the side yard setback is 10 feet on the side of the lot that abuts the
street;

(c) Rear yard setback: 20 feet; and

(d) Lot coverage: 50%.

(2) Lots with 10,001 to 14,999 square feet:

(a) Front yard setback: 25 feet;

(b) Side yard setback: 8 feet. For corner lots, the side yard setback is 10 feet on the side of the lot that abuts the
street;

(c) Rear yard setback: 20 feet; and

(d) Lot coverage: 40%.

(C) If two or more lots of record or portions of lots with continuous frontage have been physically combined for the
purpose of development, and if one or more of the lots involved is less than 7,500 square feet, the lots shall be considered
recombined for the purposes of future development.

(Ord. 04-21, passed 10-6-2004, § 31; Am. Ord. 13-06, passed 11-6-2013; Am. Ord. 21-01, passed 6-2-2021)
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From: Sandy Cross
To: Kevin Knotts
Cc: Zoning
Subject: RE: 115 Ocean Bay - Set- Back
Date: Wednesday, July 9, 2025 12:25:00 PM
Attachments: image001.png

image002.png
image005.png
image006.png

Kevin,

Turf may be installed in the setback.  We do not count turf as coverage provided the
specifications are provided and verify the turf to be permeable.  We also do require that
you verify that the turf is installed as per manufacturers specifications and that you
agree to maintain per those specifications.  This will need to be documented and
recorded with the register of deeds, so future owners are aware of the maintenance
associated with this type of product.

Let me know if you have any further questions.  Please also provide me with an
estimated timeline for completion.

Sandy Cross
Senior Planner, CAMA LPO/CZO/CFM

252-254-5954 (Direct Dial)
252-255-1234 (Town Office)
252-255-1236 (Fax)

scross@ducknc.gov 
ducknc.gov

Sign up for the town E-news at http://bit.ly/Ducknews

Please note that e-mail sent to and from this address is subject to North Carolina Public
Records Law and may be disclosed to third parties.

From: Kevin Knotts <kknotts@azimuthihg.com> 
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Sent: Wednesday, July 9, 2025 10:06 AM
To: Sandy Cross <scross@ducknc.gov>
Cc: Zoning <zoning@ducknc.gov>
Subject: RE: 115 Ocean Bay - Set- Back

Sandy
Thanks for getting back
I was waiting for a response from you in my note on the 10th of June.  I wanted to have
written approval that allowed astro turf  in the set back area that we discussed.  I could
not find it in the Duck codes on line

I will ping David Neff on the heath department and on site review
Stay tuned
Kevin

From: Sandy Cross <scross@ducknc.gov> 
Sent: Tuesday, July 8, 2025 12:37 PM
To: Kevin Knotts <kknotts@azimuthihg.com>
Cc: Zoning <zoning@ducknc.gov>
Subject: RE: 115 Ocean Bay - Set- Back

Mr. Knotts,

Nearly a month has passed since I last emailed you and I do not see where I have
received a response.  It is important that you provide an update.

Sandy Cross
Senior Planner, CAMA LPO/CZO/CFM

252-254-5954 (Direct Dial)
252-255-1234 (Town Office)
252-255-1236 (Fax)

scross@ducknc.gov 
ducknc.gov

mailto:scross@ducknc.gov
mailto:kknotts@azimuthihg.com
mailto:zoning@ducknc.gov
mailto:scross@ducknc.gov
https://urldefense.proofpoint.com/v2/url?u=http-3A__ducknc.gov_&d=DwMFAg&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=M_FSl7AKmLnfUWsHqdvKmGp-FDeKMGboh1vkakKWuOs&m=0nH3mawFsXkUXgeePz2vIIhKoL0eclvexTkzxWcvbqkWL5d8TfsZDUpZpsN2mL7j&s=a8gVIxd_5-YalE159aKcoZ-jPcsr0VrtnyP4Qvyu4iI&e=
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https://urldefense.proofpoint.com/v2/url?u=https-3A__www.instagram.com_townofduck_&d=DwMFAg&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=M_FSl7AKmLnfUWsHqdvKmGp-FDeKMGboh1vkakKWuOs&m=0nH3mawFsXkUXgeePz2vIIhKoL0eclvexTkzxWcvbqkWL5d8TfsZDUpZpsN2mL7j&s=HI4aQ9Wy87hShDX0aa81YKcVS4ibuEmMUfqiJnocUds&e=
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§ 156.012 YARD REQUIREMENTS.

Unless otherwise provided in this chapter, no principal structure or principal use, structure intended for outdoor
recreational use, such as pools and tennis courts, or other accessory buildings or structures shall be located within the front,
side or rear yards (setback areas).

(Ord. 04-21, passed 10-6-2004, § 12)
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§ 156.051 BUILDING FEATURES EXEMPT FROM SETBACKS OR MINIMUM YARD REQUIREMENTS.

Building features that may be exempt from minimum yard requirements, setbacks or building restriction lines are
described as follows:

(A) Sills, cornices and similar ornamental features as well as roof eaves and overhangs may project not exceeding 12
inches into any required front, side or rear yard or beyond any required front, side or rear setback or building restriction line;

(B) Bay windows, stoops, covered entryways, stairs and similar features of a principal structure may project not
exceeding 3 feet into any required front yard or beyond any required front setback or building restriction line (plus an
additional 12 inches for features as noted in this section); and

(C) No ornamental feature, bay window, stoop, stairs, eave, overhang or similar feature of an accessory structure shall
project into any required front, rear or side setback or building restriction lines applicable to accessory structures;

(D) Community ocean and sound access walkway structures located within common property designated as such at the
time of subdivision plat recordation, within an easement granted to a subdivision or community association for the purposes
of providing community access to the ocean or sound, or within the right-of-way of a private street, are exempt from the
minimum yard requirements of this chapter as well as the applicable provisions of § 156.128(A)(2). Dune walkover
structures subject to this exemption must still comply with all applicable standards found in § 156.124(C)(1);

(E) Private walkway structures less than 4 feet in width that directly connect to walkway structures listed in division (D)
above are exempt from the minimum yard requirements of this chapter as well as the applicable provisions of § 156.128(A)
(2). This exemption shall also apply to private walkway structures constructed for the purpose of providing ocean or sound
access that are shared between 2 adjoining property owners. Dune walkover structures subject to this exemption must still
comply with all applicable standards found in § 156.124(C)(1);

(F) Private walkway structures less than 4 feet in width constructed less than 12 inches above grade are exempt from the
minimum yard requirements of this chapter as well as the applicable provisions of § 156.128(A)(2). Dune walkover
structures and sound access walkways are not exempt from minimum yard requirements unless in compliance with the
standards of § 156.051(E). Walkway structures are not exempt from minimum yard requirements if the walkway abuts a
swimming pool deck or is located within 3 feet of a swimming pool; and

(G) Municipally owned walkways, boardwalks, multi-use paths and sidewalks are exempt from the minimum yard
requirements of this chapter as well as the applicable provisions of § 156.128(A)(2).

(Ord. 04-23, passed 10-6-2004, § 24; Am. Ord. 05-04, passed 4-6-2005; Am. Ord. 06-01, passed 4-5-2006; Am. Ord. 08-05,
passed 11-5-2008; Am. Ord. 17-07, passed 8-2-2017; Am. Ord. 21-01, passed 6-2-2021; Am. Ord. 22-08, passed 9-7-2022)
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§ 156.128 LAND DISTURBING ACTIVITIES.

(A) Mandatory standards for land disturbance activities.

(1) The provisions of this section shall apply to any land disturbance activity regardless
of the size of the disturbed area. A land disturbance permit is required as provided in 
division (B)(1) below. 

… 

(B) Land disturbance permit required.

(1) A land disturbance permit shall be required for filling and/or grading a lot; any lot
clearance, filling or grading activity prior to issuance of a building permit; any
installation of gravel or pavers or accessory structures and similar site features
whether or not subject to building permit requirements; and any removal or
installation of site features such as septic systems, wells and drainage systems that
disturb the land.

… 
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Town of Duck 1 
Development Permit Application 

Department of Community Development 
PO Box 8369 

1200 Duck Road 
Town of Duck, North Carolina 27949 

(252) 255-1234

Development Permit Application 
Project Address:   PIN #: 

Description of Work  

Property Owner:   Phone: 

Mailing Address/Email:  

Applicant:   Phone: 

Mailing Address/Email:  

Project Summary:  (check all that apply) 

Use: □ Single-Family □ Commercial □ Multi-Family □ Motel/Hotel □ Other:

Building Construction 

Land Disturbing Activity 
Trade (not associated w/ other 

development) Structure Type Work Classification 

□ Primary Structure

□ Accessory Building

□ Pool/Hot Tub

□ Pier/Bulkhead

□ Deck     □ Sign

□ New □ Expansion

□ Remodel □ Repair

□ Demolition □ Relocation

□ Reface (Signs)

□ Parking □ Grading/Filling □ Plumb. (# Fixtures ) 

□ Driveway □ Landscaping □ Elec. (Amps/Outlets ) 

□ Septic □ Irrigation □ Mech. (# Units ) 

□ Vegetation Removal □ Gas (# Outlets/Appl. ) 

Proposed Area Schedule: Heated Area Sq. Ft. Unheated Area  Sq. Ft.   Other L.F.

Project 
Cost Estimate: 

Building Electrical Mechanical Plumbing Gas Other: Total 

$ $ $ $  $ $ $ 

Floodplain Development Information: (if applicable) 

Flood Zone □ VE  □ AE  □ X Base Flood Elevation (BFE) Enclosed Area Below BFE: □ Y  □ N

Zoning Information: (Please complete all sections that apply to your project) 
Sq. Ft. 

Lot Area  
Ex.     Prop. (Sq. Ft.) 

Lot Coverage / 
Ex.   Prop. 

# Occupants  /  
Ex.     Prop. 

# Bedrooms / 

Proposed Building Height Measured from:    □ Slab    □ BFE    □ Finished Grade

If fill or grading will result in property elevation 
changes, please fill out all that apply: 

Vegetation Management 
(For projects that will increase the developed area  

of the property and that will also remove vegetation; 
See Town of Duck Vegetation Planting Guidelines for More Information) 

     Current Elevation 
(Lowest Corner) 

*Proposed
Elevation

House A. Area of Primary Structure (i.e. house) Footprint

Pool B. Required Canopy Coverage (= Lot Area – A. x .15)

Driveway C. Area of Vegetation to be Preserved (provide sketch)

Parking D. Area of New Plantings Required* (= B. – C.)

Other: E. Summary of New Canopy Coverage (Type & Number of Plants)

*Large Tree = 400 sq. ft, Small Tree = 200 sq. ft, 10 Shrubs = 400 sq. ft
*Please show pre-disturbance elevations at four corners of

proposed footprint on survey

Date Received: 

Permit #: 
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Town of Duck  2 
Development Permit Application 

House Moving: (if applicable) 

House being moved from (start point):  

Going to (end destination):  

Date move is to occur:    NCDOT Mover License:    

I hereby certify that all NCDOT permits and/or regulations have been obtained in accordance with State law.  Additionally, I understand 
that any house moving within, in or through the Town of Duck must be coordinated with both the local Police and Fire departments. 
Authorized Signature:  

 

General Contractor 

Company Name:    Contact (please print):   

Phone:    Mailing Address:   

Email:    NC State License#:    Expiration Date:    

Classification: □ Residential   □ Building   □ Specialty   □ Unclassified □ Limited   □ Intermediate   □ Unlimited 

Workers’ Compensation#:    Expiration date:    (PROVIDE COPY OF CERTIFICATE) 

Contractor/Authorized Agent Signature:    

Electrical Contractor 

Company Name:    Contact (please print):   

Phone:    Mailing Address:   

Email:    NC State License#:    Expiration Date:    

Classification: □ Limited   □ Intermediate   □ Unlimited   □ Owner   □ Other:   

Contractor/Authorized Agent Signature:    

Plumbing/Gas/Fire Sprinkler Contractor 

Company Name:    Contact (please print):   

Phone:    Mailing Address:   

Email:    NC State License#:    Expiration Date:    

Classification: □ Class I   □ Class II   □ Owner 

Contractor/Authorized Agent Signature:    

Mechanical Contractor 

Company Name:    Contact (please print):   

Phone:    Mailing Address:   

Email:    NC State License#:    Expiration Date:    

Classification: □ H-1   □ H-2   □ H-3   □ Owner   

Contractor/Authorized Agent Signature:    

You are strongly urged to obtain approval from the appropriate homeowner association before you begin any project.   Failure to do so 
could result in legal action by the association to enforce the covenants.  Your signature on this application indicates that you 
understand that the Town of Duck does not enforce or consider the effect of neighborhood covenants when reviewing permits and that 
building plans may be affected by and subject to subdivision covenants and community architectural control review.   
 

I hereby certify that all information is correct and all work will comply with the State Building Code and all other applicable State 
and Local laws, ordinances and regulations. All provisions of laws and ordinances governing this type of work will be complied 
with whether specified herein or not.    

 
        

Applicant Signature Date Property Owner Signature 
(if different from applicant) 

Date 
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TOWN OF DUCK 

BOARD OF ADJUSTMENT MEETING 

WEDNESDAY, APRIL 12, 2023 

MINUTES 

The Board of Adjustment for the Town of Duck convened at the Paul F. Keller Meeting Hall at 

2:00 p.m. on Wednesday, April 12, 2023. 

BOARD OF ADJUSTMENT MEMBERS PRESENT: Chair Olin Finch, Tom O’Brien, Carol 

Powell, Ed Sadler, Robert Wetzel, Alternate David Flowers, and Alternate John Pucciano.   

STAFF PRESENT: Attorney Ben Gallop, Attorney Lauren Womble, Director of Community 

Development Joe Heard, Board of Adjustment Clerk Sandy Cross and Deputy Town Clerk 

Melissa Felthousen.  

MEMBERS ABSENT:  None. 

OTHERS PRESENT: Attorney Jeff Roether, Property Owner Jay Brooks, and commercial 

property owner, Jim Braithwaite  

CALL TO ORDER 

Chair Finch called the meeting to order at 2:00 p.m. 

OPENING COMMENTS 

Finch recused himself due to financial interest in the outcome of the appeal as the contractor for 

the appellant and turned the meeting over to Vice-Chair Tom O’Brien.  

OVERVIEW OF APPEAL DECISION-MAKING PROCESS 

Attorney Ben Gallop was recognized to speak.  Attorney Gallop noted that the public hearing is a 

quasi-judicial one which is sort of like a court, but with lesser rules of evidence.  He reminded the 

Board that they will be acting on the competent sworn testimony that has to be shown to meet the 

standards of a variance to enact it.  Attorney Gallop noted that there are six standards and each one 

must be passed with a 4/5 vote.  If any of the standards fail, then the variance cannot be granted.  He 

stated that the Board can place reasonable conditions when granting the variance.  He stated that after 

Director Joe Heard and the appellant give their presentations, the Board will have a chance to ask 

questions.  He added that Heard and the appellant can ask questions of each other as well. He stated 

that if any members of the public wish to speak to the application, they will have to be sworn in and 

can speak after the appellant’s presentation.  He stated that after that, there may be a brief summary 

by Director and/or the appellant, the public hearing will be closed, and the Board will deliberate and 

decide to grant or deny the appeal application. 

Agenda Item 4a
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PUBLIC HEARING 

 

Appeal BOA-2023-001: An application submitted by Edward J. Brooks, III, on behalf of Wright 

Ventures, LLC property owners of 1242 Duck Road, aka Tommy’s Market, Duck, NC 27949 

appealing the zoning administrator’s determination that the recent repainting of the structure at 

1242 Duck Road was inconsistent with Town code section 156.111(c) Design Standards for 

Buildings.  

 

O’Brien requested Attorney Ben Gallop facilitate the meeting.  Gallop outlined the duties of the 

Board of Adjustment as they relate to its procedures and decision-making process.   

 

Attorney Lauren Womble acknowledged her representation of Staff. 

 

Deputy Town Clerk Melissa Felthousen proceeded to swear in the applicants and staff for public 

hearing.  The following persons were sworn to provide testimony during the hearing: Joe Heard, 

Jeff Roether, Jay Brooks, and Jim Braithwaite. 

 

Attorney Gallop called for staff to proceed with evidence. 

 

Staff Presentation  

 

Heard noted the meeting was properly advertised and posted with signs in the appropriate legal 

time frame.   He acknowledged the inquiries received from the community about the color of the 

recently painted building at Tommy’s Market, 1242 Duck Road.  He indicated Community 

Development staff investigated whether the color met the defined parameters found in Town 

Code Section 156.111(c), Design Standards for Buildings – “Paint colors shall be of low 

reflectance, subtle, neutral or earth tone colors or shall relate to natural material colors found 

within the town generally.”  He stated on February 17, 2023, Senior Planner Sandy Cross, acting 

under the direction and approval of him, her supervisor, informed the new business owners and 

property owners of the staff’s decision that the recently painted color was inconsistent with the 

Design Standards for Buildings. 

 

Heard explained a permit is not required to paint a structure in the Town of Duck.  However, he 

outlined the standards that must be complied with for paint colors on commercial buildings.  He 

stated that, over the years, Community Development staff have worked with dozens of 

commercial property and business owners to approve a variety of paint colors consistent with the 

stated standards and intent of Subsection 156.111(c) noted above.  A notable example involved 

the denial of the initial bright yellow proposed by Super Wings, which resulted in a lighter, more 

muted yellow color for the building in Duck compared to other Super Wings locations 

throughout the Outer Banks.  While understanding that evaluating paint colors involves some 

subjectivity, staff has tried to interpret these standards consistently over the years.  Typically, 

commercial paint colors are approved prior to commencement of the painting. In this instance, 

the property owner engaged a contractor to paint the building without first checking with staff 

about appropriate paint colors.  
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Heard noted that after receiving comments from the community, observing the resulting paint 

color, and comparing it with the Town’s adopted design standards, staff did not find the bright, 

vibrant blue color to be subtle, neutral, or earth tone color or a color generally found on buildings 

elsewhere in Town.  Therefore, staff determined that the paint color of the building at 1242 Duck 

Road was/is in violation of Town Code Subsection 156.111(c), Design Standards for Buildings.  

Based on experience working with other property and business owners in the past, staff is 

hesitant to set a precedent for allowing brighter, bolder colors to be considered consistent with 

the design standards as we see many buildings in attention-grabbing colors throughout the 

community. This result would be inconsistent with the stated intent of the design standards and 

could change the character of Duck Village. 

 

Addressing the Appellant’s Comments 

Heard stated that the appellant’s application makes several claims and comments outlining the 

basis for their appeal: 

 

1. The color matches the original “Tommy’s Blue” color of the market building. 

Staff Response: While interesting if true, this point is irrelevant as the Town standards do not 

allow a property owner to repaint a building any color that it might have been in the past.  The 

Tommy’s Market building was constructed in 1986 when the Duck community was part of 

unincorporated Dare County.  There were no commercial color standards at that time. However, 

the Town of Duck subsequently incorporated in 2002 and established the commercial color 

standards in 2004.  While there were not similar standards in the past under Dare County, these 

adopted standards apply to all commercial buildings now in the Town of Duck.  In addition, staff 

has found no evidence and the appellant has provided no evidence that the subject building was 

ever painted in this or a similar color. In fact, documentary photographs found by staff appear to 

show the subject building painted with a blue-gray color similar to the current color of the 

adjoining Waterfront Shops. 

 

2. The color will naturally soften with the summer sun. 

Staff Response: While that might be a possible outcome, neither staff nor the appellant know the 

result that any “softening’ might have or how long such a process might take.  Fading or 

softening of the color might or might not occur, and if it does, the resulting color might still be 

inconsistent with the standards of Subsection 156.111(c) of the Town Code. In the meantime, 

while we wait for possible softening of the color to occur, the building’s color would still be 

violation. 

 

3. The property owner will incur significant expense if the building is required to be 

repainted. 

Staff Response: While there would most certainly be an expense associated with repainting 

the building, this expense could have been avoided had the appellant or their contractor checked 

with the Town before proceeding with the project. 

 

4. The color is a neutral blue with low reflectance. 

Staff Response: While understanding that the interpretation of color is somewhat subjective 

and can be viewed differently by different people, staff did not find the painted blue color to 

be of a neutral or natural hue. Rather, in staff’s opinion, the color appears to be a bold and 

vibrant blue inconsistent with the standards of Subsection 156.111(c) of the Town Code. 
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5. The blue color matches the color of an existing sign on the adjoining Waterfront Shops 

property, therefore is found generally within the Town. 

Staff Response: Staff has looked at other buildings throughout the Town and not found any 

other building painted in a similar shade of blue.  While the appellant located a sign with a 

similarly colored-background, signs are much smaller than buildings and are not subject to the 

same color requirements as buildings.  In addition, finding one example on a sign out of over 

one hundred businesses in Duck Village does not make this bright blue a color found generally 

within the Town 

 

Gallop asked if anyone had questions.  Attorney Womble noted the Agenda Packet as Staff 

Exhibit 1 and the attachments that are referenced in Heard’s report.  Gallop recommended 

approval of Womble’s request.  There were no objections. 

 

Womble clarified exhibit photos and their definitions. She notified the board that alternate 

Flowers was present.  Gallop directed Flowers to sit with the board. 

 

Flowers acknowledged that he was present for the entirety of Staff’s presentation.   

Attorney for the appellant, Jeff Roether, remarked that he believes the zoning administration is 

incorrect in their findings and the Town code is open to interpretation.  Property owner, Jay 

Brooks, noted that he followed up with contractors on re painting to blue from tan prior and was 

told no permit needed, however, was unable to achieve the same color as prior due to local stores 

not carrying it.  The goal was to repaint the building as close to the original Tommy’s blue that 

was previously displayed.   

 

Upon discussion between the Board and Attorneys Womble and Roether, it was determined that 

the applicable ordinance governing exterior colors was adopted in 2004. The staff reviewed the 

ordinance requirements and confirmed that the existing exterior color, identified as sapphire 

blue, is not a permitted color under the current Town Code.  The ordinance is intended to 

promote the use of more natural color tones. The property owners stated that sapphire blue was 

the closest available color they could identify aligned with this intent, and they further noted that 

the color is expected to fade over time. It was further noted that the business owners had 

previously been informed of noncompliance and were granted a period to bring the property into 

conformity with the ordinance. 

 

Attorney Gallop allowed the public an opportunity to speak.  Jim Braithwaite, property owner, 

was around prior to the Town incorporation and the color used to be a blue.  Braithwaite believes 

that the color is not unappealing. It fits in the natural coloring of the Town and it should remain.  

Beverly Perkins, 107 Ships Watch Dr, noticed the colors of the Tomato Patch and was curious if 

they as well had the same process for their bright colors and could Tommy’s market be 

grandfathered in because it was previously blue and is in support of the color.  Heard clarified 

there are only regulations and aesthetics on commercial properties only.     

 

Attorney Roether closed his argument reminding the Board of their job to take the evidence 

provided against the ordinance and the vagueness.  Continuing that there is a state law that 

prevents Town’s to regulate aesthetics unless it is a public safety issue or it devalues surrounding 

properties, in which neither are an issue in this case.  The interpretation of what constitutes as a 
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natural hue, as well as the perception and reflectivity of the color, was noted to be subjective by 

staff.  The property owners contended that the word “relate,” as used in the ordinance, is defined 

as standing in some relation to or corresponding with. They further stated that the paint color has 

a natural association with the ocean, possesses low reflectivity, and is consistent with natural 

materials. Accordingly, they maintained that the color is compliant with the Town Code and 

requested reversal of the Zoning Administrator’s determination. 

     

Attorney Womble presented a rebuttal addressing the remaining conditions related to the paint 

color, specifically referencing Section C4 of the ordinance, which requires exterior colors to be 

of low reflectivity and permits contrasting colors for use as accents. She emphasized that the 

section must be read in its entirety, noting that it provides clear guidance to staff and the Board 

regarding interpretation and application. Attorney Womble stated that while certain provisions 

use the term “or,” the overall design standard cannot be selectively applied, and individual 

elements cannot be taken out of context. She asserted that the ordinance language is clear and 

unambiguous, particularly in defining acceptable exterior color standards, including the 

allowance of contrasting accent colors. 

 

Attorney Womble further addressed the argument that the color could “relate” to natural 

elements such as the sea, noting that such reasoning could extend to other colors, including 

yellow or orange associated with the sun. She cited North Carolina General Statute 160D, which 

authorizes local governments to adopt zoning regulations, including building design elements 

such as color, type, style, porches, ornamentation, and overall architectural styling. She clarified 

that while certain design standards may not apply to residential development, it is not improper 

for the Town to regulate aesthetics in this context. Based on these points, Attorney Womble 

requested that the Board affirm the staff’s position that the blue color does not meet the 

ordinance standards. 

 

Attorney Roether presented a rebuttal, stating that there had been no misrepresentation of the 

ordinance. He referenced the second sentence addressing contrasting colors used for accent 

purposes, noting that the ordinance does not include limiting language such as “only” and that 

additional words should not be inserted into the text. He stated that the provisions address 

different aspects of the design standards and must be read as written. 

 

Attorney Roether further discussed the Town’s authority to regulate residential development, 

citing North Carolina General Statute 160D-701, which requires zoning regulations to be 

adopted in accordance with a comprehensive plan. He asserted that the ordinance should be 

interpreted consistently with that statutory framework.  Attorney Womble stated that they would 

have to agree to disagree. 

 

Attorney Gallop let Board know that they were to discuss the presentations made and reach a 

conclusion on whether they will agree with staff or with the applicant. 

 

Powell believed that the blue hue was part of the natural coloration of the ocean and saw no issue 

also pointing out that there were no complaints from the public, only inquiries.  Wetzel believed 

that this was somewhat of a pandoras box situation and didn’t believe they should overrule 

Heard’s decision.  Sadler commented that originally, he didn’t see an issue with the coloring 

until further noticing it and believed it is too bright and supported staff’s decision.  Flowers 
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believed that blue is a matter of interpretation and was curious if there is an option of 

compromise.  Powell also believed it was a hardship for the new owners to have to repaint.  

Attorney Gallop reminded the Board that this is an appeal and not a variance.   

 

Flowers motioned to affirm the Town in their standings. 

Sadler seconded the motion. 

Powell andWetzel voted No.  Flowers, Sadler and O’Brian voted yes. 

 

Attorney Gallop asked the Board if they believed the findings the staff presented were correct.  

Facts need to be agreed upon by the Board to adopt their findings or if there needs to be a change 

to be presented.  Attorney Gallop stated that if no recommendations are needed to adopt the 

findings in support of the staff’s findings to allow Attorney Womble to prepare an order.  

 

Board agreed 5-0. 

 

 

APPROVAL OF MINUTES 

 

Finch opened the approval of minutes from the September 28, 2022, and October 12, 2022, 

Board meetings. 

 

Powell moved to approve the minutes as presented.  Wetzel seconded. 

 

Motion carried 6-0 with alternates in vote process.  

 

 

BOARD COMMENTS 

 

Senior Planner Sandy Cross thanked members who attended training. 

 

 

ADJOURNMENT 

 

Finch adjourned the meeting. There was no second or vote. 

 

The time was 3:55 p,m. 

 

 

   

Approved: _______________________________________ 

/s/ Secretary 
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